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The construction industry is rife with unique risks which are encountered on every 
project.   These risks, if not appreciated and properly managed, can quickly lead to 
project failure. As litigators in the construction industry, we seem to experience 
more than our fair share of troubled projects.  For those of us who have overcome 
the perils that arise on troubled projects, our lived experience represents a treasure 
trove of wisdom to guide future conduct.  As the demands of modern projects 
require our increasing cooperation and more efficient adaptation to change, it is 
imperative for practitioners to draw on the past to avoid similar results.  The 
promise hidden within every good war story (and the reason we love them so much) 
is that the struggle was not for naught and that there are lessons to be learned from 
those hard-fought battles.   
 
With the hope that our collective experiences may be of some help to others, we 
have gathered ten maxims of practice to be used as guideposts for industry 
professionals when handling project changes and potential disputes:   
 

1. THERE IS NO SUCH THING AS RISK AVOIDANCE, ONLY 
RISK MANAGEMENT  

 
This seminal principle seeks to reorient one’s perspective when addressing project 
risks.  As a substitute for counterfeit attempts at shifting risks to others (risk 
avoidance), this principle emphasizes identifying risks and developing mitigation 
alternatives (risk management).  In an industry that gave rise to the changes clause, 
a successful approach to risk must be forward-looking.  Effective risk management 
requires the identification of risks particular to a project, followed by the creative 
consideration of various problem-solving alternatives.   
 
 2. PRO
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hoc sort, analogous to ever-changing commands on the battlefield.2 
 

On every project, the inevitability of the unexpected creates either an opportunity 
to team for success or to fall into a quagmire of mutual blame and failure.  
Successful construction projects are rarely, if ever, attributable solely to the 
outstanding contributions of any singular player on the project team.  Rather they 
are the product of the project team as a whole collectively working to achieve 
defined objectives and to overcome unexpected obstacles. 
 
A mentality which approaches obstacles and difficulties arising during the course 
of a project with the objective of burying responsibility and attributing blame to 
others leads straight to project failure.  There is an often used construction industry 
adage of unknown origin which adeptly summarizes the six phases of an 
unsuccessful project as follows: 
  

1. Exultation 
2. Disenchantment 
3. Confusion 
4. Search for the Guilty 
5. Punishment for the Innocent 
6. Distinction for the Uninvolved 

 
This cycle of failure is not inevitable.  Rather, parties who are willing to view 
project obstacles and disputes as opportunities for collaboration and dialogue are 
more likely to generate the types of solutions and out
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claims. Complex delay, acceleration and inefficiency claims are the cumulative 
result of failing to adapt to change as it occurs.  As unresolved changes mount, the 
schedule and budgets lose value as reporting tools and project costs become harder 
to manage.  Costs spiral and parties’ positions harden when changes are not 
constructively tackled when they arise. 
 

5.  TECHNOLOGY ALLOWS EASE OF COMMUNICATION 
AND EASIER MISCOMMUNICATION  
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points are worth considering.  Successful negotiations are attended by decision-
makers with authority.  When possible, the decision-makers should be individuals 
with some emotional distance from the project.  As Albert Einstein recognized in a 
different context, “you can never solve a problem on the level on which it was 
created.”  Engage decision-makers with corporate responsibility beyond the 
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party causing the impasse may be able to shed the light of reason on an ill-informed 
position. 
 
 10.   PREPAREDNESS IS REALITY 
 
This principle reminds us that the facts which can be demonstrated with authority 
during a negotiation are those that become instrumental in the resolution of the 
dispute.  The “truths” that resolve a matter are those that can be packaged and 
delivered to the decision-makers.  Provable facts are the building blocks of the 
credibility that wins disputes.  This principle is a controlling dynamic in settlement 
meetings and parties should not draw on facts they are unable to prove unless they 


